STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

IN RE:  NEW HOPE POWNER
PARTNERSHI P OKEELANTA
COGENERATI ON FACI LI TI ES POVER
PLANT SI TI NG APPLI CATI ON NO. PA
04-46.

Case No. 04- 3209EPP

N N N N N N

LAND USE RECOMVENDED ORDER

Pursuant to notice, the D vision of Admnistrative
Hearings, by its duly-designated Adm nistrative Law Judge,
Charles A Stanpelos, held a | and use hearing in the above-

styled case on March 21, 2005, in Pal m Beach County, Florida.

APPEARANCES

For Petitioner New Hope Power Partnership (”New Hope”):

David S. Dee, Esquire
Landers & Parsons

310 West Col | ege Avenue

Tal | ahassee, Florida 32301

For the Florida Departnent of Environnental Protection:
Scott A. Goorland, Esquire
Departnment of Environnental Protection
3900 Commonweal t h Boul evard, Mail Station 35
Tal | ahassee, Florida 32399

STATEMENT OF THE | SSUE

Pursuant to Section 403.508(2), Florida Statutes, the sole
issue for determnation in this case is whether the proposed
site for New Hope' s expansion of the Ckeel anta cogeneration

facility "is consistent and in conpliance with existing | and use



pl ans and zoni ng ordi nances.” (Al statutory references are to

the 2004 codification of the Florida Statutes.)

PRELI M NARY STATEMENT

On Septenber 3, 2004, New Hope filed an application
("Application”) with the Florida Departnent of Environnental
Protection ("Departnent” or "DEP’) for authorization to
construct and operate a 65 negawatt (”MWN) expansion (the
"Expansi on Project” or "Project”) of the Okeel anta cogeneration
facility in Pal m Beach County, Florida. The Okeel anta
cogeneration facility ("Facility”) is an existing electrical
power plant that burns biomass (e.g., bagasse and wood) to
generate 74.9 MWof electricity. New Hope's application is
subject to the requirenents of the Florida Electrical Power
Plant Siting Act (”PPSA’), Sections 403.501-.518, Florida
Statutes. The Departnment transmtted New Hope's Application to
the Division of Adm nistrative Hearings for appropriate
proceedi ngs under the PPSA. In conpliance with Section
403.508(1), the land use hearing (the "Land Use Hearing”) in
this case was scheduled for March 21, 2005.

On March 9, 2005, a "Prehearing Stipulation for Land Use
and Certification Hearings” ("Prehearing Stipulation”) was filed
by New Hope, DEP, the Florida Departnment of Conmunity Affairs
("DCA”), the Florida Departnent of Transportation ("DOI"), the
Florida Public Service Comm ssion ("PSC’), the Florida Fish and
WIldlife Conservation Comm ssion ("FFWCC'), the South Florida

Wat er Managenent District ("SFWD'), the Treasure Coast Regi onal



Pl anni ng Council ("TCRPC’), and Pal m Beach County (the
"County”). In the Prehearing Stipulation, all of the
signatories either agreed with, did not dispute, or took no
position concerning New Hope’'s assertion that the site of the
proposed Project is consistent and in conpliance with existing
| and use plans and zoni ng ordi nances. Prehearing Stipulation at
10-17.

At the Land Use Hearing, New Hope called one wtness,
Ri chard Zwol ak (accepted as an expert concerning zoning, |and
use pl anning and environnmental planning). New Hope introduced
Exhibits 1-39 (Ex.) into evidence w thout objection. New Hope's
Amended Exhibit List was also admtted into evidence as New
Hope's Power Exhibit A New Hope al so suppl enented the record
with the transcript of certain testinony given by Kennard Kosky
during the certification hearing on March 21, 2005.

By Order dated March 3, 2005, the Adm nistrative Law Judge
grant ed New Hope' s request to take official recognition of the

fol |l owi ng docunents:

(1) Resolution No. R 93-340 (dated March

16, 1993) and attached Exhibits A, B and C,
of the Board of County Conm ssioners of Palm
Beach County, Florida, entitled ”"Resol ution
Approving Zoning Petition No. 92-14 Speci al
Exception Petition of Ckeel anta

Cor poration”; and

(2) Resolution No. R 2004-1372 (dated July
13, 2004) and attached Exhibits A, B and C,
of the Board of County Conm ssioners of Pal m
Beach County, Florida, entitled ”"Resolution
Approvi ng Zoning Petition DOA 1992-014B
Devel opnment Order Amendnent Petition of New



Hope Power Partnership by Gary Brandenburg,
P. A., Agent (COkeelanta Co-CGen Facility).”

These docunents were included with New Hope’'s exhibits at the
Land Use Hearing. See Ex. 23 and Ex. 24.

No one contested the evidence presented by New Hope at the
Land Use Hearing. None of the signatories to the Prehearing
Stipulation participated at the Land Use Hearing, except New
Hope and DEP. Except for New Hope, the parties to this
proceeding did not call any w tnesses or proffer any exhibits.

The public was given an opportunity to provide oral and
witten comrents at the Land Use Hearing. However, no nenbers
of the public appeared or testified at the Land Use Hearing. No
one testified or proffered any exhibits in opposition to the
Project at the Land Use Heari ng.

The one-volune Transcript (T) of the Land Use Hearing was
filed with the Division of Adm nistrative Hearings on March 25,
2005, and the parties were allowed until March 28, 2005, to
submt proposed recomended orders. New Hope and DEP tinely
filed a joint proposed recommended order on March 28, 2005. No
other party filed a proposed recommended order.

Based on all of the evidence of record, the follow ng

findings of fact are determ ned.

FI NDI NGS OF FACT

The Appl i cant

1. The Applicant, New Hope Power Partnership, is a Florida

partnership that owns the existing keel anta cogeneration



Facility. Ex. 1 at 1-1, 3-1. New Hope will also own the
Project. See id.
The Site

2. The Facility is located in an unincorporated area in
western Pal m Beach County, Florida. Ex. 1 at 2-1; Ex. 4 at 6;
T 17. It is approximately six mles south of South Bay and two
mles west of U S H ghway 27. 1d. The Facility is |ocated on
a site (the "Site”) that is approximately 82.1 acres in size.
Ex. 1 at 2-1; Ex. 4 at 8, T 19. The Site is adjacent to
Okeel anta Corporation’s existing sugar mll, sugar refinery, and
sugarcane fields. Ex. 1 at 2-1; Ex. 4 at 6; T 17, 20.

The Surroundi ng Area

3. There are large buffer areas around the Site. See Ex.
1 at 2-1, 2-2, 2-4; Ex. 4 at 6; T 17-18. A nost all of the |and
within five mles of the Site is used for agricultural purposes
(sugarcane farmng). ld.

4. The community nearest the Site is South Bay. Ex. 1 at
2-2; Ex. 4 at 6; T 17. The nearest hone is nore than 3.5 mles
northeast of the Site. Ex. 1 at 2-4; Ex. 5 at 9; T 17-18.
The Existing Facility

5. The Facility uses biomass fuels (e.g., bagasse fromthe
sugar mll; clean wood waste) to generate 74.9 MN (net) of
electricity. Ex. 1 at 1-1, 3-1; Ex. 4 at 6-7; T 18. The
Facility supplies steamto the sugar m Il during the sugarcane
harvest (QOctober through March) and it supplies steamto the
refinery throughout the year. Ex. 1 at 1-2, 3-1; Ex. 4 at 7;

see T 18. Excess steamfromthe Facility is used to generate



el ectricity, which is sold to utility conpanies, including
Fl ori da Power & Light Conpany. Ex. 1 at 1-3; Ex. 4 at 7;
see T 50-51.

6. The existing Facility includes three steam boilers, one
steam turbine/electrical generator, a cooling tower, an
el ectrical switchyard, nmaterials handling and storage facilities
for biomass fuels, and ancillary equipnment. Ex. 1 at 2-1, 3-1;
Ex. 4 at 7; T 20-21.

The Expansi on Proj ect

7. The Expansion Project will increase the Facility’'s
el ectrical generating capacity by 65 MWV (net), creating a total
generating capacity of 140 MW (net). Ex. 1 at 1-1, 1-3, 2-1;
DEP Ex. 2, Staff Analysis Report at 1; T 18. The Expansion
Project will involve the installation of a new
turbine/electrical generator, a cooling tower, and rel ated
equi pnent at the Site. Ex. 1 at 1-3, 2-1; Ex. 4 at 8; DEP Ex.
2, Staff Analysis Report at 1; T 19.

8. Approximately 0.5 acres of the Site will be occupied by
t he new equi pnent that will be installed for the Expansion
Project. Ex. 1 at 2-1; Ex. 4 at 8; DEP Ex. 2, Staff Analysis
Report at 1; T 19. The construction and operation of the
Project will occur in disturbed upland areas that already are
used for industrial operations. Ex. 1 at 3-2, 4-1; Ex. 4 at 9;
T 20. No construction will take place in any wetland, wildlife
habitat, environnentally sensitive area, or 100-year flood

plain. Ex. 1 at 2-2, 2-18, 4-1; Ex. 4 at 9; T 20.



9. The Facility will operate nore and will create nore
electricity after the Expansion Project is conpleted, but the
basi c operation of the Facility will not change. Ex. 4 at 10;
Ex. 5 at 6; T 22.

Exi sting Land Use Desighati ons and Zoni hg Ordi hances

10. The Site and all adjacent |ands are designated
"Agricultural Production” on Pal mBeach County’ s Future Land Use
Map, which is part of the County’s conprehensive | and use pl an.
Ex. 1 at 2-2, Ex. 4 at 10; T 22. Land uses allowed in the
Agricultural Production areas include "[f]acilities associated
wi th, and dependent upon a principal agricultural activity
including but not limted to transportation, storage or
processi ng of agricultural products or by-products.” Ex. 1 at
2-2, 2-3, and App. 10 at 95-FLUE; Ex. 4 at 10, see T 22. The
Facility is consistent with this definition because it is
dependent upon an agricultural activity (sugarcane farm ng) for
t he producti on of bagasse, which is one of the Facility’'s
primary fuels. Ex. 1 at 2-3; Ex. 4 at 10; T 22-23. The
Agricul tural Production designation also specifically allows
"Utilities”, including electrical power plants. Ex. 1 at 2-3,
and App. 10.2 at 95-FLUE, 97 FLUE; Ex. 4 at 11; T 23.

11. The Site is zoned "Agricultural Production.” Ex. 1 at
2-3; Ex. 4 at 11; T 23. The Agricultural Production zoning
desi gnation corresponds with the Agricultural Production |and
use designation in the County’ s conprehensive | and use pl an.

Id.



Consi stency Wth Land Use Pl ans and Zoni hg Ordi nances

12. In 1993, in Resolution No. R-93-340, the Board of
County Conm ssioners (”Board”) of Pal m Beach County approved the
construction and operation of the Facility under the County’s
conprehensi ve | and use plan and zoni ng ordi nances. Ex. 23; EX.
4 at 11; T 23-24. In 2004, in Resolution No. R-2004-1372, the
Board approved the construction and operation of the Project
under the County’s conprehensive | and use plan and zoning
ordi nances. Ex. 24; Ex. 4 at 12; T 24-25. Anopng ot her things,
the Board found that the Project: "is consistent with the Palm
Beach County Conprehensive Plan”; ”"is consistent with the
requi renents of the Pal m Beach County Unified Land Devel opnent
Code”; and "is conpatible . . . and generally consistent with
t he uses and character of the |and surrounding and in the
vicinity of” the Project. Ex. 24.

13. On Novenber 22, 2004, the TCRPC issued a report
concerning the Project, as required under the PPSA. Ex. 38; Ex.
4 at 13; T 25-26, 62. The TCRPC concl uded that the Expansion
Project is "not in conflict or inconsistent with the [ TCRPC s]
Strategi c Regional Policy Plan.” Ex. 38; Ex. 4 at 13; T 26.
The TCRPC expects "mnimal” regional inpacts fromthe Expansion
Project. 1d. The TCRPC noted that the Project advances the
TCRPC s policy of supporting "the devel opnent of new power
generating facilities that incorporate high efficiency
cogeneration technol ogies.” Id.

14. On January 18, 2005, the DCA issued a report
concerning the Project, as required by the PPSA. Ex. 39; Ex. 4



at 14; T 27, 62. The DCA concluded that "the proposed
construction and operation of the expansion project on the
exi sting New Hope site does not raise any |and use issues of
concern to the Departnent.” Id.

15. In the Prehearing Stipulation, the County, the DCA
the DEP, the DOI, the FFWCC and the SFWWD either agreed with or
di d not dispute New Hope's assertion that the Site is consistent
and in conpliance with existing | and use plans and zoning
ordi nances. Prehearing Stipulation at 10, 12, 13, 14, 16, 17,
23. The PSC and the TCRPC t ook no position concerning New
Hope’s assertion that the Site is consistent and in conpliance
with existing |and use plans and zoni ng ordi nances. Prehearing
Stipulation at 12, 15.

16. The expert testinony and ot her evidence presented in
the Land Use Hearing denonstrate that the Site and Project are
consistent and in conpliance with the County’s Conprehensive
Pl an, the County’s zoni ng ordi nances, the TCRPC s regi onal
policy plan, and Florida’s state plan. Ex. 1 at 2-2 through 2-
4, Ex. 4 at 16; Ex. 23; Ex. 24; Ex. 38; Ex. 39; T 29
Public Notice of the Land Use Hearing

17. On Septenber 29, 2004, New Hope published a "Notice of
Filing of Application for Electrical Power Plant Site

Certification” in the Palm Beach Post, which is a newspaper of

general circul ation published in Pal m Beach County, Florida.
Ex. 31; see also Ex. 5 at 16; T 49.
18. On Cctober 1, 2004, the Departnent published "Notice

of Recei pt of Application for Power Plant Certification” in the



Florida Adm nistrative Wekly. Ex. 35; see also Ex. 5 at 16;

T 49.
19. On February 2, 2005, New Hope published notice of the
Land Use Hearing in the Pal m Beach Post. Ex. 33; see also Ex. 5

at 16; T 49.
20. On February 4 and 11, 2005, the Departnent published

notice of the Land Use Hearing in the Florida Adm nistrative

Weekly. Ex. 36; see also Ex. 5 at 16; T 49.

21. The public notices for the Land Use Hearing satisfy
the informational and other requirenents set forth in Section
403. 5115, Florida Statutes, and Florida Adm nistrative Code
Rul es 62-17.280 and 62-17.281(4). Prehearing Stipulation at 24,
paragraph V. A 1,2; Ex. 5 at 17; T 49, 63-64.

CONCLUSI ONS OF LAW

22. The Division of Admi nistrative Hearings has
jurisdiction over the parties to and subject matter of this
proceedi ng pursuant to Sections 120.569, 120.57(1), and 403. 508,
Fl ori da Stat utes.

23. New Hope and DEP published tinely public notice of the
Land Use Hearing, in conpliance with the requirenents contai ned
in the PPSA and, Florida Adnm nistrative Code Chapter 62-17.
Prehearing Stipulation at 26, paragraph VI. A 4.; Ex. 5 at 16-
17; Ex. 31; Ex. 33; Ex. 35; Ex. 36; T 49, 63-64.

24. Pursuant to Section 403.508(2), Florida Statutes, the
sole issue for determnation in this proceeding is whether the
proposed Site of New Hope’s Expansion Project is consistent and

in conpliance with existing | and use plans and zoni ng

10



ordi nances. See Prehearing Stipulation at 25, paragraph VI.
A 2.

25. The conpetent, substantial, and unrebutted evi dence
presented by New Hope at the Land Use Hearing denonstrates that
the Site and the Expansion Project are consistent and in
conpliance with the applicable provisions of the existing |Iand
use plans and zoni ng ordi nances, including but not limted to
Pal m Beach County’ s conprehensive | and use plan and zoni ng
ordi nances. Ex. 1 at 2-2 through 2-4; Ex. 4 at 16; Ex. 23; EXx.
24; Ex. 38; Ex. 39; T 29.

RECOMMENDATI ON

Based on the foregoing Findings of Facts and Concl usi ons of
Law, it is RECOVWENDED that the Governor and Cabinet, sitting as
the Siting Board, enter a Final Land Use Order in this case
finding that the Site and the proposed expansi on of the
keel anta cogeneration facility are consistent and in conpliance

with the existing |and use plans and zoni ng ordi nances.

11



DONE AND ENTERED t his 31st day of March, 2005, in

Tal | ahassee, Leon County, Florida.

Lo L0 pin

CHARLES A. STAMPELOS

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Cerk of the
D vision of Adm nistrative Hearings
this 31st day of March, 2005.

COPI ES FURNI SHED,

David S. Dee, Esquire
Landers & Parsons

310 West Col | ege Avenue

Tal | ahassee, Florida 32301

Scott Goorland, Esquire

O fice of General Counse

Department of Environnental Protection
3900 Commonweal t h Boul evard

Mail Station 35

Tal | ahassee, Florida 32399-3000

Janmes V. Antista, CGeneral Counse

Fl orida Fish and Wl dlife Conservation
Conm ssi on

620 South Meridian Street

Tal | ahassee, Florida 32399-1600

Roger Saberson, General Counsel
Treasure Coast Regi onal Pl anni ng Counci
70 Sout heast 4th Avenue

Del ray Beach, Florida 33483
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Jenni fer Brubaker, Esquire
Publ i c Service Conm ssion

Di vision of Legal Services

2540 Shumard CGak Boul evard

Tal | ahassee, Florida 32399-0863

Leslie Bryson, Esquire
Department of Conmunity Affairs
2555 Shumard OGak Boul evard

Tal | ahassee, Florida 32399

Sheauchi ng Yu, Esquire
Departnment of Transportation

605 Suwannee Street

Mail Station 58

Tal | ahassee, Florida 32399-0458

Sarah Nall, Esquire
9341 Sout heast Mystic Cove Terrace
Hobe Sound, Florida 33455

Denise M N eman, Esquire

Pal m Beach County Attorney's Ofice
302 North Aive Avenue

Suite 601

West Pal m Beach, Florida 33401-4705

Raquel A. Rodriguez, Ceneral Counsel
O fice of the Governor

The Capitol, Suite 209

Tal | ahassee, Florida 32399-1001

Kathy C. Carter, Agency Cerk
Department of Environnental Protection
O fice of General Counsel

Mail Station 35

3900 Commonweal t h Boul evard

Tal | ahassee, Florida 32399-3000

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions wthin
15 days fromthe date of this Recormended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the Final Order in this case.
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